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1t 15 nonetheless necessary 1or an employer racing a class action
wage and hour suit to undertake its own thorough insurance cover-
age analysis. Counsel can perform a valuable service for a client by
explaining how and why coverage exists when that is the case, as it
may be in many instances. If necessary, counsel may advise an
employer to file suit against the insurance company should the insur-
ance company still deny coverage.

California courts have long recognized that an insurance company
“must defend a suit which potentially seeks damages within the cov-
erage of the policy”? and that “[a]ny doubt as to whether the facts
establish the existence of the defense duty must be resolved in the
insured’s favor.”3 An insurer has a duty to defend a case in which the
policy is ambiguous and the insured would reasonably expect the
insurer to defend against the suit based on the nature and kind of risk
covered by the policy, or if the underlying suit potentially seeks dam-
ages within the coverage of the policy.* All that is required to trig-
ger a duty to defend is “a bare ‘potential’ or ‘possibility’ of coverage.”s
The determination of this duty depends “on a comparison between
the allegations of the complaint and the terms of the policy.”¢

Most EPLI policies predicate coverage on the existence of an
allegation that an employer committed a wrongful employment act.
The policies then proceed to define the kinds of acts that meet that
definition, for example, discrimination, retaliation, sexual harassment,
wrongful termination, or negligence in hiring, supervision, training,
or retention. An allegation that the employer failed to “create or
enforce adequate workplace or employment policies and procedures”
is a solid hook for landing EPLI class actions as covered claims
because a classwide claim that an employer failed to pay wages or pro-
vide benefits is a demonstrably arguable allegation of the principle.

However, this is not the issue in which an insurance dispute typ-
ically arises. While EPLI policies tend to be overly general in grant-
ing coverage, they also tend to be particular in the matter of exclu-

ing awards allegedly based on a payment of wages.!?

A suit for recovery of a wage often involves a claim for a fine or
penalty. These amounts typically are also excluded from insurance
coverage. Fines and penalties often signify a kind of intentional
conduct that public policy and statute bar insuring against.!!
However, Labor Code requirements are arguably remedial, not
punitive.!? The level of intentionality required to establish liability
under the Labor Code is far lower than the kind of intentionality oth-
erwise excluded by insurance.!3

Apart from these general prohibitions, the terms of the EPLI pol-
icy control, and these terms must be parsed to determine whether a
given claim is excluded from coverage. See the table “Comparison of
Labor Code Claims with Various Policy Exclusions™ on page 10, which
compares excerpts from actual EPLI policies of coverage exclusions
for any claim under the Fair Labor Standards Act (FLSA) with the
corresponding Labor Code claims.

The policyholder is aided in this analysis by three well-recognized
insurance coverage principles. First, while the policyholder has the
burden of showing that the claimed loss falls under the coverage pro-
vision, the burden shifts to the insurance company to prove that a pol-
icy exclusion applies.! Second, the law insists that coverage clauses
be interpreted broadly to afford the greatest possible protection to the
policyholder.'S Third, exclusions must be construed “narrowly in favor
of coverage.”16

When a policy provision has no “plain and clear meaning,” courts
“invoke the principle that ambiguities are generally construed against
the party who caused the uncertainty to exist (i.e., the insurer) in order
to protect the insured’s reasonable expectation of coverage.”!” “This
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